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Dear Madam, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): CE TALJAARD (“complainant”) v CORPORATE 

SELECTION UMBRELLA RETIREMENT FUND (“first respondent”) AND 

LIBERTY GROUP LTD (“second respondent”)  

 

[1] INTRODUCTION 

 

1.1 This complaint concerns the distribution of a death benefit by the first 

respondent following the death of its member, Mr JW Taljaard (“the 

deceased”).  

   1.2 The complaint was received by this Tribunal on 11 August 2015. An 

acknowledgement letter was sent to the complainant on 17 August 

2015. On the same date, the complaint was dispatched to the 

respondents requesting them to file their responses by 17 September 

2015. A response was received from the first respondent on 16 

September 2015. On 4 October 2015, a copy of the first respondent’s 

response was forwarded to the complainant requesting her to file 

further submissions on or before 19 October 2015. Further submissions 

were received from the complainant on 22 October 2015.  
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 1.3 Having considered the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

   2.1   The deceased was a member of the first respondent during his lifetime. 

The complainant is the ex-wife of the deceased. The deceased died on 

25 March 2014 and is survived by the following: 

 

- Ms CE Taljaard  (the complainant) Deceased’s ex-wife; 

- Mrs AS Taljaard    Deceased’s wife; and 

- Mr WJ Taljaard     Deceased’s major son.  

 

2.2  Following the death of the deceased, a death benefit in the amount of 

R2 984 953.90 became available for distribution. The first respondent 

allocated and distributed the death benefit as follows: 

 

- Mrs AS Taljaard   60% 

- Mr WJ Taljaard   40% 

 

2.3 The allocation of the death benefit to the deceased’s wife is the subject 

matter of this complaint. 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the allocation of the death benefit 

to the deceased’s wife. She mentioned that the board of the first 

respondent failed to apply the definition of a dependant in terms of 

section 37C of the Act which makes provision for a divorced spouse 

with a current maintenance order to be considered as a dependant.  

She further mentioned that the board of the first respondent failed to 

take into account the amended law stating that the maintenance of a 
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child did not necessarily end at the age of 18 if the child is handicapped 

and cannot look after him/herself. She stated that the deceased’s son, 

Mr WJ Taljaard, who is mentally and physically handicapped, will never 

be self-supporting. She mentioned that the deceased was paying 

R2 800.00 per month towards his handicapped child. She submitted 

that the 60% allocation to the deceased’s wife and 40% allocation to 

the deceased’s son is not fair as her son’s medical costs alone will 

drain the portion of the death benefit he will receive within few years 

and leave him destitute. She stated that the deceased paid the last 

R2 800.00 in the month prior to his death in February 2014.  

 

3.2 She mentioned that the board of the first respondent initially allocated 

70% of the death benefit to the deceased’s wife and 30% to the 

deceased’s son. She stated that she disputed the allocation and the 

first respondent changed the allocation to 60% to the deceased’s wife 

and 40% to the deceased’s son.    

 

3.3 The complainant requests this Tribunal to set aside the decision of the 

first respondent and allocate 100% of the death benefit to the 

deceased’s son. She mentioned that she would want the following 

claims to be deducted from the death benefit lump sum before the 

division is made: 

 

-  The sum of 14 months maintenance at R1 700.00 per month calculated with 

interest from 30 April 2014 to date of payment which results in a total 

amount of R23 800.00 due to her under the existing maintenance order; 

 

-  The sum of 14 months maintenance to her at R2 800.00 per month 

calculated with interest from 30 March 2014 to date of payment which 

results in the total of R42 000.00 plus interest; 

 
-  The maintenance emoluments attachment order of R1 700.00 be increased 

and allocated to her from the date of the last payment, i.e March 2014 to 

date of her retirement, i.e 31 August 2024 to pay for her son’s medical aid 

contributions; and  
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-  Her total trip to Cape Town for the Brain Surgery which amounted to 

approximately R24 000.00. 

 

[4] RESPONSE 

  

   4.1 The first respondent submitted that it allocated the death benefit in the 

amount of R2 984 953.90 to the deceased’s beneficiaries as stated in 

paragraph 2.2 above.  

 

 4.2 It mentioned that the deceased nominated his son to receive the death 

benefit should he die while in active membership of the first respondent. 

It mentioned that this nomination was made about 8 years prior to the 

deceased’s death. The first respondent mentioned that during the 

course of its investigation, it identified the following persons as 

dependants as defined in the Act: 

 

-   Mrs AS Taljaard (Deceased’s wife) 

She was 52 years old at the time of the deceased’s death and was married 

to the deceased in community of property. She is a qualified registered 

nurse. Although she was named as the sole heir of the deceased’s estate in 

his Will, there is a deficit of R155 992.56. She is currently not employed due 

to serious health issues. She was previously employed at Medi-clinic in 

Welkom from 1 August 2008 until 30 November 2011 when the deceased 

requested her to resign. The deceased maintained their household to the full 

extent. Her expenses amount to R10 230.00 per month. She had no income 

other than the March 2014 salary of the deceased that was paid to her. She 

had cancer in 2008 and is still receiving treatment. Her medical aid has 

lapsed as the premiums were not paid following the deceased’s death. She 

received the amount of R221 946.63 from other policies.   

 

-   Mr WJ Taljaard (major son) 

He was 33 years old at the time of the deceased’s death and attended 

school up to grade 10. He is currently unemployed, although he has fairly 

good computer skills. He has been diagnosed with complex partial epilepsy 

since 2009 and his epilepsy impacts negatively on his quality of life and 

ability to study and achieve in the workplace. He must remain on regular 

long term medication. He previously worked as a Sales Assistant in a cyber-
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shop for approximately 3 years, however this was terminated in 2012 as he 

was unable to cope with the pressure of such employment conditions and 

suffered epileptic fits. He has medical expenses added to his normal daily 

living expenses. Due to his medical condition, he is unlikely to find 

employment other than in a sheltered employment. In 2005, a maintenance 

order was obtained in the sum of R1 700.00 per month. In terms of the said 

maintenance order, the deceased was required to pay R1 700.00 to the 

complainant for the maintenance of their son and the maintenance monies 

were to be deducted by the deceased’s employer as an emoluments 

attachment order. The amount payable by the deceased for the son’s 

maintenance, in terms of the order, was never increased, however the 

deceased paid additional money to the son as a living allowance.  

 

The deceased paid R2 800.00 to the son for his maintenance in addition to 

the R1 700.00 that was deducted from his salary. He is on the complainant’s 

medical aid and the medical contributions and the excess of his medication 

amount to approximately R1 900.00 per month. He lives with the 

complainant and she supports him with his daily needs. About a month prior 

to the passing of the deceased, he moved into a garden flat on the same 

premises. His monthly expenses amount to R7 412.00. An actuarial 

calculation was submitted by the complainant of his future expenses as 

being R2 156 995.00. It confirmed that a total of R218 852.46 has already 

been paid to him from other policies by the second respondent. He is 

financially supported by the complainant, who is employed and has been 

financially supporting him in conjunction with the support of the deceased. 

Although the complainant has failed to submit evidence of her income and 

expenses to the board after being requested to do so, the surrounding 

circumstances such as the son’s monthly expenses and the financial support 

from the deceased indicate that the complainant has always been in a 

position to provide at least half the maintenance required by the son. 

 

-   CE Taljaard (Deceased’s ex-wife and complaint) 

She was married to the deceased and their marriage was dissolved in terms 

of a decree of divorce granted on 12 January 1998. There was no order 

made in respect of spousal maintenance against the deceased in favour of 

the complainant and there is no other subsequent court order in terms of 

which the deceased is required to maintain the complainant. She is 

employed at the Department of Justice as a Senior Secretary in the Office of 

the State Attorney for 21 years. She is able to support herself and there is 
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no evidence of her receiving any maintenance from the deceased. She is 

therefore not considered to be a dependant as defined in the Act.           

 

 4.3 The first respondent submitted that the deceased’s son and wife 

qualified as the deceased’s dependants and the complainant does not 

qualify as a dependant. In allocating the death benefit to the 

deceased’s beneficiaries, the board of the first respondent considered 

the following factors: 

 

-   AS Taljaard 

She was more dependent on the deceased than the son. She is not in a 

good physical health as she is receiving treatment for cancer and faces a 

challenge in holding down a full time job which makes her prospects of 

finding employment difficult. 

 

-   WJ Taljaard 

He was dependent on the deceased to the extent of R4 500.00 per month.     

The complainant covers the remaining portion of his living expenses and 

there is nothing that indicates that she will not continue to do so. He suffers 

from partial epilepsy and impaired short-term memory which makes the 

prospects of finding employment difficult.   

 

 4.4 The first respondent submitted that the fact that the deceased’s son 

was nominated by the deceased to receive 100% of the death benefit 

does not mean that the board is compelled to distribute the death 

benefit in that manner. It stated that the nomination of beneficiary made 

by the deceased is a factor to be considered by the board when 

allocating the benefit and it is not binding on the board. It mentioned 

that it applied its mind and made an equitable allocation of the benefit 

as required by section 37C of the Act. It submitted that section 37A(1) 

of the Act precludes it from making any deduction as requested by the 

complainant to be reimbursed for costs incurred and future 

maintenance of the son, from the death benefit payable. 

 

 Complainant’s further submissions 
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 4.5 She mentioned that the deceased and his wife knew of her travelling 

costs to Cape Town and offered to pay half of the costs. She 

mentioned that during the marriage ceremony, the deceased collapsed 

indicating that he was not of sound mind at the ceremony. She denied 

that the deceased’s wife was not in good health. She mentioned that 

the deceased’s wife resigned from her employment as she was running 

away from an abusive boyfriend. She denied that the deceased’s wife 

had cancer as it was never mentioned before. She stated that the first 

respondent did not apply its mind to the complexity of her son’s 

illnesses or even read the medical reports submitted. She submitted 

that the medical expenses are not something that can be budgeted for, 

however from the 100% allocation to the deceased’s son, there will be 

at least a possibility that he will still be able to see the specialists that 

are not available in state hospital. She mentioned that the deceased 

paid an additional R2 800.00 to his son when he lost his job. She 

denied having been requested to supply her income and expenditure 

statement as the first respondent has her bank statement indicating the 

overdraft facility she uses every month. She mentioned that the 

deceased’s son was more dependent on the deceased than his wife. 

She stated that the deceased’s son was nominated to receive 100% of 

the death benefit and nobody warned him about section 37C of the Act. 

She submitted that not all avenues were explored by the first 

respondent in allocating the death benefit.  

 

[5] DETERMINATION AND REASONS THEREFOR 

 

 Introduction 

 

5.1 The issue for determination is whether or not the first respondent  

 allocated the death benefit fairly and equitably to the deceased’s 

beneficiaries.  

 

Payment of a death benefit 
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 5.2 The payment of a death benefit is regulated in terms of section 37C of 

the Act, which provides as follows:  

 

“37C. Disposition of pension benefits upon death of member 

 

(1) Notwithstanding anything to the contrary contained in any law or in 

the rules of a registered fund, any benefit (other than a benefit 

payable as a pension to the spouse or child of the member in terms 

of the rules of a registered fund, which must be dealt with in terms of 

such rules) payable by such a fund upon the death of a member, 

shall, subject to a pledge in accordance with section (19)(5)(b)(i)  and 

subject to the provisions of section 37A(3) and 37D, not form part of 

the assets in the estate of such a member, but shall be dealt with in 

the following manner: 

 

(a) …  

 

(b) ...  

 

(bA) If a member has a dependant and the member has also designated 

in writing to the fund a nominee to receive the benefit or such portion 

of the benefit as is specified by the member in writing to the fund, the 

fund shall within twelve months of the death of such member pay the 

benefit or such portion thereof to such dependant or nominee in such 

proportions as the board may deem equitable: Provided that this 

paragraph shall only apply to the designation of a nominee made on 

or after 30 June 1989: Provided further that, in respect of a 

designation made on or after the said date, this paragraph shall not 

prohibit a fund from paying the benefit, either to a dependant or 

nominee contemplated in this paragraph or, if there is more than one 

such dependant or nominee, in proportions to any or all of those 

dependants and nominees.” 

 

5.3 It is the board’s responsibility when dealing with the payment of death 

benefits to conduct a thorough investigation to determine the 

beneficiaries, to thereafter decide on an equitable distribution and finally 

to decide on the most appropriate mode of payment of the benefit 
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payable. Their duties in this regard were summarised in Sithole v ICS 

Provident Fund and Another [2000] 4 BPLR 430 (PFA), at paragraph 24 

and 25, as follows:- 

 

“When making an “equitable distribution” amongst dependants the                    

board of management has to consider the following factors: 

 

 the age of the dependants; 

 the relationship with the deceased; 

 the extent of dependency; 

 the wishes of the deceased placed either in the nomination 

form and/or his last will; and 

 financial affairs of the dependants including their future 

earning capacity potential. 

 

 In making their decision, trustees need to consider all relevant information 

and ignore irrelevant facts. Further, the trustees must not rigidly adhere to a 

policy or fetter their discretion in any other way.” 

 

5.4 Section 1 of the Act defines a dependant as follows: 

 

  “Dependant”, in relation to a member, means – 

(a) a person in respect of whom the member is legally liable for 

maintenance; 

(b) a person in respect of whom the member is not legally liable for  

maintenance, if such person – 

 
(i) was in the opinion of the board, upon the death of the 

member in fact dependent on the member for maintenance; 

(ii) is the spouse of the member,  

(iii) is a child of the member, including a posthumous child, an 

adopted child and a child born out of wedlock.”                    

(c)  a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died.” 

 

5.5 The law recognises three categories of dependants based on the 

deceased member’s liability to maintain such a person, namely, legal 
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dependants, non-legal dependants and future dependants. In principle, 

a member is legally liable for the maintenance of a spouse and children 

as they rely on the member for the necessities of life. In the case of 

non-legal dependants, where there is no duty of support, a person 

might still be a dependant if the deceased in some way contributed to 

the maintenance of that person. The person alleging to be a factual 

dependant will have to prove that he was dependent on the deceased, 

despite the deceased not having a legal duty to maintain at the time of 

the member’s death. 

 

5.6 Following the death of the deceased, a death benefit in the amount of 

R2 984 953.90 became available for distribution. The board of the first 

respondent in the above matter identified and allocated the benefit to 

the deceased’s beneficiaries as indicated in paragraph 2.2 above. The 

complainant is dissatisfied with the allocation of a portion of the death 

benefit to Mrs AS Taljaard, the deceased’s wife. It is common cause 

that the deceased was married to Mrs AS Taljaard and has a child with 

the complainant, Mr WJ Taljaard, whom the deceased was maintaining. 

The deceased’s wife and son were financially dependent on the 

deceased at the time of his death. In casu, deceased’s wife and son 

qualify as legal dependants of the deceased in terms of section 1(a) of 

the Act in that the deceased was legally liable to maintain them during 

his lifetime.  

 

5.7 The first respondent submitted that the deceased’s wife and son 

qualified as the deceased’s dependants. In allocating the death benefit 

to the deceased’s beneficiaries, the board of the first respondent took 

into consideration each person circumstances as mentioned in 

paragraph 4.2 above. It further considered the fact that the deceased’s 

wife was more dependent on the deceased than his son. The 

deceased’s wife is not in a good physical health as she is receiving 

treatment for cancer and faces a challenge in holding down a full time 

job which makes her prospects of finding employment difficult. It further 
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stated that the deceased’s son was dependent on the deceased to the 

extent of R4 500.00 per month and the complainant covers the 

remaining portion of his living expenses and there is nothing that 

indicates that she will not continue to do so. The deceased’s son suffers 

from partial epilepsy and impaired short-term memory which makes the 

prospects of finding employment difficult.   

 

5.8 The first respondent submitted that the complainant was married to the 

deceased and their marriage was dissolved in terms of a decree of 

divorce granted on 12 January 1998. There was no order made in 

respect of spousal maintenance against the deceased in favour of the 

complainant and there is no other subsequent court order in terms of 

which the deceased is required to maintain the complainant. She is 

employed at the Department of Justice as a Senior Secretary in the 

Office of the State Attorney for 21 years. She is able to support herself 

and there is no evidence of her receiving any maintenance from the 

deceased. She is therefore not considered to be a dependant as 

defined in the Act. It stated that the complainant does not qualify as a 

dependant. 

 

5.9 This Tribunal takes note that the complaint is not about the allocation of 

a portion of the death benefit to the complainant. The complainant 

requests the first respondent to allocate the entire death benefit to the 

complainant’s son in order for the complainant to be reimbursed the 

costs she incurred and future maintenance of the son from the death 

benefit payable. Section 37A(1) of the Act provides that pension 

benefits and rights may not be transferred, ceded, reduced or subject to 

attachment. The apposite portion of section 37A of the Act reads as 

follows: 

 

“Save to the extent permitted by this Act, the Income Tax Act, 1962 (Act No. 

58 of 1962), and the Maintenance Act, 1998, no benefit provided for in the 

rules of a registered fund (including an annuity purchased or to be 

purchased by the said fund from an insurer for a member), or a right to such 



 

 

12 

benefit, or right in respect of contributions made by or on behalf of a 

member, shall, notwithstanding anything to the contrary contained in the 

rules of such a fund, be capable of being reduced, transferred, otherwise 

ceded, or of being pledged or hypothecated, or be liable to be attached or 

subjected to any form of execution under a judgment or order of a court of 

law… and in the event of the member or beneficiary concerned attempting to 

transfer or otherwise cede, or to pledge or hypothecate, such benefit or right, 

the fund concerned may withhold or suspend payment thereof… .” 

 

5.10 It should be noted that section 37A(1) of the Act precludes the first 

respondent from making any deduction, as requested by the 

complainant to be reimbursed for costs incurred and future 

maintenance of the son from the death benefit payable. Retirement 

benefits are utilised to provide retirement benefits to a member and in 

the event of his or her death prior to retirement, these benefits are 

utilised for the maintenance of his or her dependants. Therefore, the 

complainant’s requests that she be reimbursed for the costs she 

incurred and future maintenance of her son cannot be accepted by this 

Tribunal as it is contrary to the provisions of section 37A(1) of the Act.   

  

5.11 The complainant stated that the full death benefit should have been 

allocated to her son as he was nominated to receive 100% of the death 

benefit by the deceased. However, contrary to this expectation, section 

37C determines how a death benefit from a pension fund is distributed. 

Even if the complainant’s son is nominated as a beneficiary, the board 

of the first respondent is not bound by the nomination form completed 

by the deceased. Instead the nomination form serves merely as a guide 

to assist them in the exercise of their discretion (see Mashazi v African 

Products Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W) 

at 3705I-3706C). It should also be noted that the nomination form was 

completed 8 years prior to the deceased’s marriage to Mrs AS Taljaard. 

Thus, circumstances changed after the deceased’s marriage to Mrs AS 

Taljaard. 
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5.12 Given the fact that the first respondent stated that both the deceased’s 

wife and son have medical conditions that make their prospects of 

finding employment difficult plus the medical costs they will incur, the 

first respondent should have considered their ages when allocating the 

death benefit. Age will indicate to the board the length of time over 

which a beneficiary will need to be maintained. The period for which the 

deceased’s son will need to be maintained is likely to be longer than 

that of the deceased’s wife and as a result, the deceased’s son is 

entitled to a more generous distribution of the death benefit than his 

wife. It is clear that the board of the first respondent failed to consider 

the ages of the dependants when allocating the death benefit. 

 

5.13 The duty of this Tribunal is not to decide what is the fairest or most 

generous distribution, but rather to determine whether the board has 

acted rationally and arrived at a proper and lawful decision (see 

Ditshabe v Sanlam Marketers Retirement Fund & Another (2) [2001] 10 

BPLR 2579 (PFA), at 2582 F-G). In light of the above, this Tribunal is 

not satisfied that the board of the first respondent took into account 

relevant factors and ignored irrelevant factors and did not fetter its 

discretion in the allocation of the deceased’s death benefit. The 

decision of the first respondent to allocate 60% of the death benefit to 

deceased’s wife and 40% to the deceased’s son should be set aside. 

 

 

[6] ORDER 

 

  6.1 In the instance, the order of this Tribunal is as follows:- 

 

6.1.1 The decision of the board of the first respondent to allocate 

allocate 60% of the death benefit to Mrs AS Taljaard and 40% 

to Mr WJ Taljaard is hereby set aside; 

 

6.1.2 The board of the first respondent is ordered to re-consider its 
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decision on the allocation and distribution of the death benefit to 

the deceased’s beneficiaries based on the reasons mentioned 

in this determination, within three weeks of this determination;  

 

6.1.3 The first respondent is ordered to pay the death benefit to the 

deceased’s beneficiaries, within two weeks of arriving at its 

decision in paragraph 6.1.2 above; and 

 

6.1.4 The first respondent is ordered to inform the complainant and 

this Tribunal of its decision with one week of completing its re-

investigation. 

 

 

DATED AT PRETORIA ON THIS 20TH DAY OF NOVEMBER 2015 

 

 

 

 

____________________________      

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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